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ABSTRACT . 
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membership organizations for the right to serve as the exclusive 
representative of teachers in collective bargaining. Competition would result 
in better representation at a much lower cost. Teachers would retain the 
right to go without an exclusive representative, and representation options 
would compete against one another. Teacher representation in the bargaining- 
law. states would no longer be limited to unions. Teachers could change their 
choice of representative periodically. The paper suggests that the best way 
to end the monopoly is for states to enact legislation that: reduces the 
minimum required showing of interest from 30 to 10 percent of the bargaining 
unit; explicitly allows individuals, nonprofit, and for-profit organizations, 
as well . as membership organizations, to compete for the right to represent 
teachers; and enables all members in bargaining units to vote on key 
decisions affecting their terms and conditions of employment. (Contains 23 
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Uberatit^ Teachers 

Toward Market Competition in Teacher Representation 

by Myron liebemian 



Executive Summary 



Since the emergence of teacher unionization in 
the 1960s, the National Education Association 
and the American Federation of Teachers have 
monopolized the market for teacher representa- 
tion services. In the 34 states that require school 
boards to bargain collectively, the NEA and AFT 
share almost 100 percent of the market for teacher 
representation services. Inasmuch as the two 
unions operate under a noncompete agreement, 
there is virtually no competition for the right to 
serve as the exclusive representative of teachers at 
the local level. 

As is the case with monopolies generally, the 
NEA/AFT monopoly over teacher representation 
services has resulted in excessive costs and producer 
domination of services affecting millions of teach- 
ers and support personnel. In 2001, active teacher 
membership in the two unions was about 2.7 mil- 
lion out of a total membership of about 3.7 million. 
Their combined revenues (local, state, and national) 
probably exceeded $1.5 billion, not including their 
fxjlitical action committees, foundations, and spe- 
cial purpose organizations. 

Although teachers would be the primaiy direct 
beneficiaries of competition against NEA/MT_ the 
school choice movement would be a major, indirect 
beneficiary. NEA and AFT are the primaiy opponents 
of school choice. Were it not for their all-out opposi- 



tion, our educational system would include many 
options that are not yet available to K- 1 2 students. 

The argument in this analysis is that for-profit 
and nonprofit entities of all types should be autho- 
rized to compete with membership organizations— 
that is, unions— for the right to serve as the exclusive 
representative of teachers in collective bargaining. 
Such reform would open up competition to non- 
membership organizations, solo entrepreneurs, 
negotiators, lawyers, and collective bargaining com- 
panies. Teachers would retain the right to go with- 
out an exclusive representative, and each represen- 
tation option would compete against all the others. 
Teacher representation in the bargaining-law states 
would not be limited to unions as it is now. 
Teachers could change their choice of representa- 
tive periodically, perhaps every two or three years, or 
at the expiration of their collective agreements. 

The best way to end the NEA/AFT monopoly is 
for states to enact legislation that (1) reduces the 
minimum required showing of interest from 30 to 
10 percent of the bargaining unit, (2) explicidy 
allows individuals, nonprofit and for-profit orga- 
nizations, and membership organizations to com- 
pete for the right to represent teachers, and (3) 
enables all members in bargaining units to vote on 
the key decisions affecting their terms and condi- 
tions of employment. 



Myron Lieberman is a senior research scholar with the Social Philosophy and Policy Center, Bowling Green State 
LJmversity, and author of several books about educational employment relations and school choice. 
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The message is 
clear enough: the 
state teacher bar- 
gaining laws have 
resulted in a 
monopoly in 
teacher represen- 
tation services. 



Introduction 

Teacher unions are providers of teacher rep- 
resentation services and teachers are consumers 
of them In the 34 states that require school 
boards to bargain collectively, the National 
Education Association and American Federation 
of Teachers share almost 100 percent of the mar- 
ket for teacher representation services. Inasmuch 
as the two unions have merged in Minnesota, 
Montana, and Florida, and operate under a non 
compete agreement in other states, there is virtu- 
ally no competition for the right to serve as an 
exclusive representative of teachers at the local 
level In addition, NEA and AFT affiliates bargain 
collective^ in many school districts in seven 
states in which teacher collective bargaining is 
allowed but not required.' 

In contrast, in nine states that have not 
enacted teacher bargaining laws, there is real 
competition to represent teachers. For example, 
in three states without bargaining laws 
(Georgia, Missouri, Texas), independent 
teacher organizations enroll more members 
than NEA or AFT affiliates.^ The message is 
clear enough: the state teacher bargaining laws 
have resulted in a monopoly in teacher repre- 
sentation services. As will be evident, this 
monopoly has had the same outcome as 
monopolies have generally; excessive costs for 
services geared to the welfare of the producers. 

What must be done to introduce competi- 
tion to represent teachers in states that 
require school boards to bargain collectively 
with teacher unions? The solution proposed 
herein is to allow for-profrt and nonprofit 
entities of all types to compete with imions 
for the right to serve as exclusive representa- 
tives of teachers in collective bargaining. This 
reform would open competition to non- 
membership organizations, solo entrepre- 
neurs, negotiators, lawyers, and collective 
bargaining companies, to cite just a few. 
Teachers would retain the right to go with- 
out an exclusive representative, and each rep- 
resentation option would compete against 
all the others. Teacher representation in the 
34 bargaining law states would not be limit- 



ed to unions as it is now. Teachers could 
change their choice of representative periodi- 
cally, perhaps every two or three years or at 
the expiration of a collective agreement.^ 

NEA and AFT assert that their tenure as 
exclusive representatives demonstrates teacher 
satisfaction with their services. As we shall 
see, however, it demonstrates only the enor- 
mous legal and practical obstacles facing 
teachers who prefer a different exclusive rep- 
resentative or none at all. 

Basic Concepts 

The proposed reforms require an under- 
standing of two basic terms of art in U.S. 
labor law: “exclusive representation” and 
“bargaining unit.” 

Under “exclusive representation,” the cer- 
tified representative— that is, the union— has 
the exclusive right to bargain on terms and 
conditions of employment for all of the 
employees in the bargaining unit. Individual 
employees or groups of employees in the bar- 
gaining unit do not have the right to repre- 
sent themselves or to negotiate their own 
terms and conditions of employment. 

The “bargaining unit” consists of the 
positions that are grouped together for bar- 
gaining purposes. The union bargains for 
teachers who hold those positions, which 
may or may not include part-time teachers, 
substitute teachers, teachers on leave, or 
librarians. The scope of the bargaining unit 
determines which positions are covered by 
the contract negotiated between the exclusive 
representative and the school board. 

Freedom of Choice in 
Representation 

A large body of scholarship demonstrates 
that consumers are generally better served by 
competitive industries than by noncompeti- 
tive ones. For this reason, the burden of proof 
should be on the defenders of the status quo 
to explain why teacher representation should 
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be limited to unions. Nonetheless, teacher rep- 
resentation by unions is widely taken for 
granted in the United States, except by parties 
opposed to collective representation per se. 

Most people assume that teachers already 
have freedom of choice in representational mat- 
ters because they can choose a different union 
or no union if that is their preference. As a prac- 
tical matter, however, real choice rarely exists. 
Defending the status quo are the NEA and 
AFT, with about $1.5 billion in revenues from 
unified membership dues, more than 6,000 
full-time staff, the capacity to reach all teachers 
repeatedly in school or at home, and strong 
incentives to avoid competition.^ Thus, teachers 
who wish to change their exclusive representa- 
tive face a virtually insuperable problem. First 
they must finance the campaign for an alterna- 
tive to NEA/AFT representation from their per- 
sonal resources, while most of the benefits go to 
teachers who have spent nothing to oust the 
incumbent union. If necessary, the NEA/AFT 
locals can call upon their state or national affil- 
iates for media assistance or litigation that the 
challengers cannot afford to fight. Moreover, as 
will be evident existing union contracts often 
prohibit other teacher organizations from uti- 
lizing district facilities, such as meeting rooms 
or the district mail system. These prohibitions 
preclude a serious challenge to NEA/AFT rep- 
resentation. 

Introducing Competition 

Suppose for a moment that with outside 
help, challengers to NEA/AFT representation 
were able to install their organization as the 
exclusive representative in a local area. The vic- 
toiy would not be likely to trigger uprisings 
elsewhere without additional infusions of exter- 
nal support. Even where the decertification 
effort was successful, survival is problematic 
because the NEA/AFT will spare no expense to 
reverse the outcome as soon as possible. 

In short, the argument that NEA/AFT 
affiliates must be doing a good job because 
teachers have not exercised their right to decer- 
tify them is simply not tenable. The NEA/AFT 



argument that teachers are free to choose a 
different exclusive representative ignores the 
daunting legal and financial obstacles and 
huge funding disparities facing challengers to 
incumbent NEA/AFT affiliates. 

Three reforms would remedy these dispari- 
ties and replace the status quo with a genuine- 
ly competitive market for teacher representa- 
tion. First, state bargaining statutes need to be 
altered to eliminate or dramatically reduce the 
minimum showing of interest required to trig- 
ger an election, thus making it much less 
expensive to mount a challenge to the incum- 
bent The “showing of interest” refers to the 
percentage of teachers who designate a differ- 
ent union to serve as their representative; 30 
percent is the usual minimal requirement.® 
Second, individuals, partnerships, for-profit 
and nonprofit organizations must be eligible 
to serve as exclusive representatives: they could 
provide sources of funding that could enable 
dissatisfied teachers to compete effectively 
against NEA/AFT affiliates. 

The third reform would be to allow all mem- 
bers of the bargaining unit not Just union 
members, the right to vote by seaet ballot on 
the following critical issues: 

(1) initial authorization of an exclusive 
bagaining representative 

(2) reauthorization of an exclusive repre- 
sentative at two- or three-year intervals 

(3) an employer’s final contract offer 

(4) strike au^orization, if strikes are per- 
mitted 

(5) contract ratification 

(6) dues and fees for representational ser- 
vices® 

In other words, the state bargaining statutes 
must sefjarate membership in an organization 
from the right to vote on the key decisions 
affecting employment The reasons for the sep- 
aration of union membership from eligibility 
to vote on key bargaining issues can be summa- 
rized as follows: 

• All teachers should have the right to 

vote on the key bargaining decisions. 
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For competition 
to be introduced 
into teacher 
representation, 
reforms must 
make it easier to 
initiate represen- 
tation elections. 



including they type of representation 
they prefer. 

• Unions are not participatoiy democracies, 
never have been, and are not going to be in 
the future. Except for issues that directly 
affect their employment, most union 
members are not interested in union activ- 
ities, despite the common view among 
academics that they ought to be. 

• If all teachers in the bargaining unit have 
the right to resolve critical employment 
issues, the identity of their representative 
would become much less important. 

• Instead of the present ^tem, in which it 
is practically impossible to oust an incum- 
bent union, teachers will be better served 
by a ^tem in which it is much easier to 
breome an exclusive representative and 
much easier for teachers to choose a dif- 
ferent one. Exclusive representatives can 
be expected to be very responsive to teach- 
ers if th^ can be easily removed. 

• Incumbent teacher unions would be one 
of the options ofjen to teachers, and these 
unions would continue to serve as exclu- 
sive representatives as long as teachers 
were willing to utilize their services as 
exclusive representatives. 

• Unions currently lack sufficient incentive 
to operate economically. They cannot 
invest any surplus in profit-generating 
activities, hence their tendency is to spend 
it on excessive salaries, generous fringe 
benefits, first class airfares, liberal car 
allowances, and ujjscale hotel accommo- 
dations, to cite just a few.' 

Making it Easier to Change 
an Exclusive Representative 

For competition to be introduced into 
teacher representation, reforms must make it 
easier to initiate representation elections. This 
can by done by lowering the required showing 
of interest from 30 percent to 10 percent or 
fewer teachers in the bargaining unit. The 30 
percent threshold has a stifling effect on the 
ability of dissatisfied teachers to initiate an 



election, especially when it must be met with- 
in a relatively brief period near the expiration 
of existing contracts. 

In public education, the difficulties of ini- 
tiating changes in representation are exacer- 
bated by the fact that existing contracts often 
provide incumbent unions with critical 
advantages in representation elections. This 
incumbent advantage is particularly evident 
when teacher contracts include clauses that 
render it practically impossible to decertify 
an incumbent exclusive representative. For 
example, the contract between the Leon 
County (Tallahassee) School Board and the 
Leon Classroom Teachers Association, an 
AFT affiliate, includes the following: 

The rights granted herein to the 
LCTA shall not be granted or extend- 
ed to any other organization claim- 
ing to, or attempting to represent the 
members of the bargaining unit 
except as provided by law." 

The above exclusivity clause means that 
no organization trying to replace the LCTA 
as the bargaining agent has the right to meet 
in school facilities, place materials in teach- 
ers’ mailboxes, utilize the district mail sys- 
tem, post its notices on school bulletin 
boards, utilize payroll deduction of dues, or 
take time off with pay to conduct organiza- 
tion business. 

Many school boards do not understand or 
do not care about the implications of such 
exclusivity clauses. Actually, none of the listed 
exclusive rights is necessary to maintain the 
LCTA’s status as exclusive representative. Even 
if the LCTA were deprived of exclusivity with 
resfject to all of the rights listed above, it 
would still have the exclusive right to repre- 
sent the Leon County teachers on terms and 
conditions of teacher employment The exclu- 
sivity provisions serve only one purpose— to 
undermine any effort to dislodge Ae LCTA as 
the exclusive representative. Unfortunately, 
many school boards do not object to the exclu- 
sivity clauses. The unions are very eager to 
include them in the contract, yet they are with- 
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out cost to the school district, which can 
accept them for union concessions sought by 
the school board. Also, school boards are fear- 
ful that competition for baigaining rights will 
be very disruptive, hence something to be 
avoided if at all possible. 

Even the fact that the exclusivity provisions 
may be illegal does not necessarily make it eas- 
ier to decertify an incumbent union. Very few 
teachers or citizens are aware of the exclusivity 
provisions unless or until they seek to use dis- 
trict facilities in some way. If dissident teachers 
are told that the contract prohibits their meet- 
ing in district facilities, they are unlikely to be 
aware that the prohibition may be illegal 
under state or federal law.® 

And if they are aware, from what source 
will they get ^e funding to sue the district 
and/or the union for denying their rights? 
Dissident teachers would need to file an 
unfair labor practice charge against the 
union and the school board, and possibly 
appeal adverse decisions from the state labor 
board to a state district court and eventually 
to the state supreme court. Needless to say, 
teachers can rarely afford protracted litiga- 
tion against unions with deep pockets and 
strong incentives to litigate the issues to the 
end of the road. 

NEA and AFT are aware of the dangers 
posed by a successful challenge to their 
monopoly, and they will stonewall any threat 
to it for as long as possible. Inasmuch as the 
legal challenges may drag out for years, it will 
be extremely difficult to keep the supporters 
of a rival exclusive representative together for 
as long as it takes to get a final decision. A 
host of factors— family responsibilities, relo- 
cation, outside interests, retirements, promo- 
tions out of the baigaining unit— will erode 
the support for a new exclusive representa- 
tive. Meanwhile, the incumbent union will 
assert that most teachers support it because 
it would otherwise have been decertified. 
That indefensible assertion seems eminently 
plausible to parties who do not understand 
the obstacles to ousting an incumbent 
teacher union. 

For a short time after states enact the pro- 



posed changes, incumbent exclusive repre- 
sentatives would probably retain their status. 
Soon, however, the competition would begin 
in earnest, and we would start to see some 
answers to longstanding questions about 
membership in the NEA/AFT. Do teachers 
join these unions mainly for the liability 
insurance they provide? How many teachers 
are concerned about the leftward drift of 
NEA/AFT political support? How wide- 
spread is antipathy to affiliation with the 
AFL-CIO among teachers? Can a low-cost 
bargaining alternative dislodge a high-cost 
incumbent union? These are the kinds of 
questions that cannot be answered unless 
and until teachers have real freedom of 
choice in choosing their representatives. 

Agency Fees 

There is no question that competition to 
represent teachers would result in better rep- 
resentation at a much lower cost. One reason 
for this conclusion relates to the payment of 
“agency fees” by nonmembers. Agency fees 
are the fees that nonmembers of the teacher 
unions must pay to the unions for the 
union’s services in collective bargaining, 
grievance processing, and contract adminis- 
tration (hereinafter referred to as “collective 
bargaining"). The fees are allowed or required 
in 21 states, including California, New York, 
Pennsylvania, and other bargaining law 
states with large populations. Agency fees are 
supposed to remedy the “free rider” problem, 
that is, the problem arising out of the fact 
that some teachers represented by the union 
refuse to pay union dues.'® These “free riders” 
allegedly receive the benefits of union repre- 
sentation without sharing the cost of achiev- 
ing them." 

Except in the states in which agency fees 
are mandated by statute, agency fees are 
imposed, if at all, by the contracts between 
school boards and teacher unions. As a result 
of U.S. Supreme Court decisions, agency fees 
are limited to the unit members’ pro rata 
share of the costs of collective bargaining.'^ 
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small fraction of 
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cost of union 
representation. 



Over time, however, the NEA/AFT have 
increased the amounts that nonmembers are 
required to pay to local, state, and national 
union affiliates by grossly inflating the 
amounts allegedly spent on collective bar- 
gaining. The percentage of union expendi- 
tures that nonmembers are required to pay 
varies between and among local, state, and 
national levels of the NEA/AFT, but 80 per- 
cent of the combined local, state, and nation- 
al union dues is the author’s estimate of the 
amount charged to teachers who are required 
to pay agency fees.'^ 

The legality and amount of agency fees has 
been one of the most litigated issues in 
American education— an indication of the 
huge stakes involved. The unions’ success in 
maintaining fees that are close to the dues 
required of union members has led many fee 
payers to avoid the hassle associated with non- 
membership by becoming members of the 
union. Clearly, a significant number of all reg- 
ular NEA/AFT members are agency fee payers 
who finally concluded that the small differ- 
ence between union dues and agency fees was 
not worth the trouble associated with not 
being a member. The percentage is much 
higher, of course, in states such as California 
and New York, in which nonmembers are 
required by statute to pay agency fees. 

To understand the ramifications of 
agency fees, consider a teacher bargaining 
unit consisting of 900 union members and 
100 agency fee payers, with local, state, and 
national dues totaling $600. Union revenues 
would be $600 x 900 + $480 ($480 is 80% of 
$600) X 100, or $588,000 annually, and 
$1,764,000 over three years, the common 
duration of contracts. It would be ridiculous 
to argue that $1,764,000 is required to pra 
vide bargaining services over a three-year 
period for 1,000 teachers, but that would be 
the union’s legal position if the issue arose 
today under the assumptions in the example. 
These assumptions are very reasonable in the 
bargaining law states. In several, teacher 
union dues and the percentage of expendi- 
tures claimed for bargaining are higher than 
in the example. 



Of course, bargaining will sometimes 
involve protracted impasse procedures and/or 
raise legal issues that must eventually be 
appealed to state and federal courts. The risk 
that such assistance wiU be needed could be eas- 
ily resolved with a negotiated fee-for-service 
provision. Suppose, for example, that a labor 
law firm offers to negotiate for teachers, includ- 
ing grievance representation, for $50,000 annu- 
ally. A small additional fee or a cost-sharing 
arrangement in specified contingencies could 
cover the risk of protracted bargaining or exten- 
sive legal costs. 

Would the NEA/AFT affiliate in the 
example still maintain that $1,764,000 is 
required over a three-year period to represent 
1,000 teachers in collective bargaining? Not 
even the most gullible teachers are likely to 
regard this amount as reasonable. If the 
union dues were not much higher than the 
competing bids, the teachers would probably 
opt for union representation, but the differ- 
ences are likely to be very substantial. In fact, 
if union negotiators decided to become bar- 
gaining entrepreneurs themselves, a possibil- 
ity that has already occurred to some, teach- 
ers could get the same quality services as they 
do now for a small fraction of the current 
cost of union representation. 

The NEA’s national budget provides fur- 
ther evidence of union deception on agency 
fees. In 1999-2000, the NEA (national unit 
only) spent about $221 million, asserting 
that 62 to 65 percent of this figure was spent 
on collective bargaining.'^ However, the NEA 
concedes that it did not bargain for state and 
local affiliates. Instead, the NEA’s expendi- 
tures for collective bargaining were spent for 
support services, such as legal assistance. 
According to Robert H. Chanin, NEA’s gen- 
eral counsel: “Affiliation is essentially a pre- 
paid delivery service by which larger parent 
organizations help its local affiliate organiza- 
tions to carry out their representational 

responsibilities It is to provide them with 

resources and services in the collective bar- 
gaining area on an as-needed basis.”'* 

For the sake of discussion, suppose that 
Chanin’s argument is valid. In that case, how- 
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ever, the NEA must answer this question; 
How often and for what purpose did local 
and state NEA afFillates request assistance on 
collective bargaining from the NEA? No 
doubt the number of times and kinds of help 
requested vary from year to year. But since 
NEA affiliates have been bargaining since the 
late 1960s, there should be a solid evidentiary 
base to support the NEA’s claims that 62 to 
65 percent of its expenditures were devoted 
to assisting local and state affiliates on col- 
lective bargaining matters. (The state and 
local affiliate percentages allegedly devoted 
to collective bargaining are much higher.) So 
how often does the need for help arise? 
Chanln has never said, publicly at least, even 
though he has been in an excellent position 
to know how often and for what purpose 
local and state NEA affiliates have requested 
and received help from NEA. 

According to Chanin, NEA capability is like 
insurance— it’s there when you need it. In the 
insurance field, however, providers are con- 
stantly revising the cost of Insurance accord- 
ing to the frequency of claims. For example, 
insurance companies raised their rates on dis- 
aster insurance after September 1 1, 2001, as a 
result of the changes in their payout experi- 
ence. At the same time, competition between 
insurance companies prevents the costs of 
insurance from getting out of hand. 

In public education, however, there is no 
competition to provide the back-up bargain- 
ing services that the NEA and its state affili- 
ates allegedly provide. The data on the issue 
would weaken the NEA’s claim that a sub- 
stantial majority of NEA’s expenditures go 
for assistance to affiliates on collective bar- 
gaining matters.'® The claim that the NEA 
national office spent about $137,000,000 in 
1999-2000 on collective bargaining services 
for state and local affiliates is simply prepos- 
terous.'^ With even less justification, the 
NEA’s state affiliates in the bargaining law 
states claim to spend a higher percentage of 
their dues Income for collective bargaining 
services to their local affiliate. 

Conservatively speaking, the NEA/ AFT 
and their state affiliates receive tens of mil- 



lions of dollars annually to which they are 
not entitled. With competition to provide 
representation services, the flagrant NEA/ 
AFT exaggeration of the costs of bargaining 
would be exposed promptly. The NEA and 
AFT (whose claims are even more exaggerat- 
ed than the NEA’s) would be forced either to 
drastically reduce their dues, thereby implic- 
itly conceding that they had exaggerated the 
cost of bargaining for decades, or compete 
against service providers who provide the 
same or better service for a fraction of the 
amount charged by NEA/AFT. 

The Reforms in Operation 

The proposed reforms would maximize 
teachers’ ability to make Informed decisions 
about representation. Parties interested in 
serving as exclusive representatives would 
Inform bargaining unit members of the ser- 
vices offered, fees, and any other helpful 
Information. All members of the bargaining 
unit would receive these materials and have 
opportunities to hear the candidates and 
vote for their choice of representative. 
Obviously, the members of the bargaining 
unit would need a neutral way of organizing 
the meetings and elections to choose a bar- 
gaining agent. That might (but would not 
necessarily) require an organization to nego- 
tiate with the service providers. 

Estrelcher argues that the state labor 
agencies should supervise the meetings at 
which unit members make the six critical 
decisions listed earlier. In practice, govern- 
ment supervision of all of them might not be 
necessary. The problem is that government 
regulations and decisions will often be deci- 
sive, but the supervising agency is likely to 
become highly politicized for that reason. 
This point was dramatically illustrated by 
California’s 1976 Agricultural Labor 
Relations Act. The act Included a provision 
requiring the Agricultural Labor Relations 
Board to follow NLRA precedent when app- 
licable. In every case in which NLRA prece- 
dent was deemed applicable, the ALRB held 
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for the United Farm Workers, and in eveiy 
case in which NLRA precedent would have 
supported the employer position, the ALRB 
ruled that the precedent was not applicable.'* 

During representation elections, there is a 
clear agenda and a narrow range of choices; 
the role of the state agencies conducting the 
elections is clear-cut and seldom challenged. 
Furthermore, extensive state and federal 
experience in conducting representation elec- 
tions has resulted in a large body of rules and 
regulations that are accepted by the contend- 
ing parties. Consequently, government 
supervision of representation elections may 
be justified. Nonetheless, unit members can 
m^e the remaining critical decisions with- 
out government supervision. 

Those decisions would raise a host of 
issues for which no clear-cut answer may be 
available. For instance, there may be several 
positions on what to do about the employer’s 
final contract offer. 

1. Accept it. 

2. Reject it. 

3. Delay the decision. 

4. Accept the offer with conditions. 

5. Accept the offer if a strike vote fails. 

6. Strike. 

In many instances, no one position would 
command a majority. Requiring teachers to 
choose between the two positions with the 
most votes could lead to the adoption of 
positions that do not command majority 
support in the bargaining unit. For these rea- 
sons, state agencies should not be involved in 
the process by which unit members make 
decisions on some of the critical Issues dis- 
cussed earlier. Impartial regulation of the 
procedures by which unit members make 
these decisions is essential, but government 
agencies need not be in charge of the process. 

For instance, members of the American 
Arbitration Association could chair meetings 
and conduct elections if the state labor 
boards do not. The candidate receiving a 
majority, possibly after a runoff election, 
would be the exclusive representative, and 



payroll deduction to defray the fee schedule 
would go into effect upon acceptance by a 
majority of the bargaining unit of a proposal 
to serve as exclusive representative. Once 
adopted, the fee schedule could be changed, 
if at all, only pursuant to the collective agree- 
ment between the members of the bargain- 
ing unit and the service provider. 

In such a system, there would be no need to 
monitor the funds paid to an exclusive repre- 
sentative, just as there is no state monitoring 
of how doctors, lawyers, dentists, shoe-shine 
workers, or dry cleaners spend the payments 
for their services. To be sure, provisions to pro- 
tect the unit members from inadequate service 
would be essential, but those provisions would 
be included in contracts between the unit 
members collectively and the providers of rep- 
resentation services. An exclusive representa- 
tive hired this way would have to be recertified 
when the contract expired, thus making it eas- 
ier for unit members to choose a new exclusive 
representative if they wished to do so. 

How Do We Get There 
from Here? 

Acceptance of the proposal depends in the 
first instance on the ability of nonunion 
providers of representation services to offer bet- 
ter service at much less than the cost of union 
dues. Actually, this proposition can be tested 
under the existing structure of educational 
labor relations. NEA/AFT local affiliates could 
vote to disaffiliate and then employ a provider 
of representation services at a much lower cost 
than union dues. This does not happen now 
because (1) local teacher leaders are still think- 
ing inside the box, (2) implementing the idea 
would use the organizational stmcture con- 
trolled by the teacher unions to put those veiy 
unions out of business, and (3) there has not 
been a strong effort to create a competitive mar- 
ket for teacher representation services. 
Nevertheless, demonstration of the viability of 
the idea would require only a few highly publi- 
cized examples and a few potential producers 
seeking to capitalize on the possibilities. 
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At least one such example has emerged in 
the Fort Worth, Texas, area. The United 
Educators Association, a for-profit company, 
represents 1 1,000 teachers. In the Fort Worth 
area, returning teacher members pay $174 in 
dues, and first-year members pay $119. 
Elsewhere in the region, the dues are $149 for 
returning members and $104 for first-year 
members. Meanwhile, the NEA and state dues 
in the Texas State Teachers Association (the 
state NEA affiliate in Texas) are $356 plus 
local dues that vary from $21 to $70 in the 
UEA region. Support personnel, who com- 
prise about 20 percent of UEA members, pay 
$119 in the Fort Worth area and $104 else- 
where in the UEA area.'® UEA rebates $10 per 
member to its local affiliates, who can spend 
the amounts received from UEA in any way 
they wish. Lany Shaw, the founder and execu- 
tive director of UEA, has asserted that teachers 
do not care about the fact that UEA is a for- 
profit corporation in which Shaw owns all the 
stock.” His reason for adopting the unusual 
organizational structure was to avoid litiga- 
tion against a board of directors established 
under a conventional corporate structure. 

Inasmuch as teacher bargaining is regulat- 
ed by the states, state legislatures and execu- 
tives would have to pass legislation that would 
reduce the minimum showing of interest, per- 
mit other types of organizations, as well as 
individuals, to represent teachers, and enable 
all members of the bargaining unit to vote on 
the critical employment issues noted above. 
The teacher unions will adamantiy oppose 
these proposals even more than thqf oppose 
decertification efforts in individual school dis- 
tricts. Being decertified in one school district 
is not likely to be a catastrophic defeat for the 
teacher unions, but the prospect of having to 
compete against a variety of contenders for the 
bargaining rights and revenues thqf already 
enjoy statewide and nationally would be a cat- 
astrophe for them. Enactment of the proposal 
in one state would trigger consideration of the 
proposal in other states. Rank-and-file teach- 
ers have every reason to support legislation 
that would expand their choice of exclusive 
representative. 



In every bargaining law state— an impor- 
tant qualification— the state teacher unions 
are highly influential lobbies in the legisla- 
tures, but this is not a reason to believe that 
the proposal is hopeless. To Illustrate, Florida 
is a bargaining law state, but Republicans 
occupy the governor’s office and hold 
majorities in both houses of the state legisla- 
ture. It is also a state in which the state 
teacher unions in transition to a merged 
state organization are committed to an all- 
out effort to defeat Republican governor Jeb 
Bush and various Republican members of 
the legislature in the 2002 elections. 
Obviously, the Republican majorities in the 
state legislature have strong partisan as well 
as public policy reasons to terminate the 
teacher union monopoly on teacher repre- 
sentation. 

It is difficult to see how NEA/AFT could 
successfully persuade most teachers that leg- 
islation that expands their choice of exclusive 
representative is harmful to teachers. This 
will not deter the teacher unions from attack- 
ing the legislation as “anti-union" but it is 
indisputable that the Interests of teachers 
often diverge from the Interests of the 
teacher unions. Every experienced labor 
negotiator in public education can attest to 
the accuracy of this statement As we have 
seen, union proposals to deny union critics 
access to teachers are routine, even though it 
is in the Interests of teachers to know what 
union critics have to say. When unions win 
representation elections by a narrow margin, 
they often seek long-term contracts that are 
not good for teachers but preclude chal- 
lenges to the winning union for several years. 
By the time the contract is about to expire, 
the opposition to the union is marginalized 
or has disappeared due to Inability to main- 
tain an organization that does not enjoy pay- 
roll deduction of dues and access to teachers 
on district facilities. 

As matters stand, there is no competition 
between the NEA and AFT nor is there likely 
to be any as long as their leadership works 
closely together to merge the two unions. 
Furthermore, in states and school districts 



State legislatures 
would have to 
pass laws that 
reduce the mini- 
mum showing of 
interest, permit 
other types of 
organizations 
and individuals 
to represent 
teachers, and 
enable all mem- 
bers of the bar- 
gaining unit to 
vote on critical 
employment 
issues. 




9 

11 



A massive ouster 
ofNEA/AFT 
affiliates as exclu- 
sive representa- 
tives would not 
be likely to hap- 
pen immediately, 
because only 
about one-third 
of the teacher 
union contracts 
expire in any 
given year. 



where NEA and AFT affiliates have merged, 
the merged organizations are affiliated with 
the AFL-CIO. AFL-CIO policies prohibit its 
affiliates from trying to organize workers 
who are already represented by an AFL-CIO 
affiliate, or who are in the process of being 
organized by an AFL-CIO affiliate. After all 
their rhetoric about the need to merge to 
ward off the evils of school choice, it would 
be difficult for NEA/ AFT leaders to justify a 
raid on the other union, even where the other 
union has not performed adequately. 
Parenthetically, the AFT has wasted substan- 
tial amounts of dues revenues in organizing 
efforts that were held to violate the AFL-CIO 
prohibitions against raiding other AFL-CIO 
affiliates.^' Not surprisingly, the AFT rank 
and file is not informed about the costs of 
these violations of AFL-CIO policy. 

There are independent teacher organiza- 
tions that seek to represent teachers in the 
bargaining law states, but they are opposed 
to collective bargaining and do not have an 
alternative to it. As long as this continues to 
be the case, these organizations have no 
chance of ousting NEA/AFT affiliates as the 
exclusive representative; in fact, they are typi- 
cally hard-pressed to retain their member- 
ship because they oppose collective bargain- 
ing but do not propose an alternative system 
of teacher representation. Some of these 
organizations would adopt a pro-bargaining 
position if the proposal at hand were enact- 
ed, but even then they might face credibility 
and competence problems unless they could 
demonstrate immediate access to competent 
collective bargaining assistance. 

School management will split on propos- 
als to introduce competition in teacher repre- 
sentation. Many school boards and adminis- 
trators will prefer the devil they don’t know to 
the one they do know. Others will fear that 
organizational rivalry will disrupt the school 
system, especially if the organizations com- 
pete on the basis of which one can squeeze the 
most out of the school board. The selection of 
negotiators may split school faculties and lead 
to long-term confflct that adversely affects the 
work the teachers are paid to do. When this 



happens, however, it is likely to be short-term 
because competition should weed out the less 
efficient exclusive representatives. 

For those and other reasons, competition 
to NEA/AFT affiliates may emerge first from 
labor law attorneys and law firms, for-profit 
entrepreneurs, and collective bargaining orga- 
nizations. A large number of lawyers already 
work full-time or on retainer for the teacher 
unions, and it would be surprising if some did 
not prefer to represent teachers under the 
arrangements outlined in the foregoing pro- 
posal. School boards frequently employ chief 
negotiators who represent several school 
boards, and there is no reason why teachers 
cannot employ negotiators who represent 
teachers in several school districts.” Multiple 
clients would make it possible to take advan- 
tage of several economies of scale. For exam- 
ple, the cost of legal research that affects sever- 
al school districts could be shared and would, 
therefore, be much less per teacher than the 
amount that would be paid for the research by 
teachers in a single district 

A massive ouster of NEA/AFT affiliates as 
exclusive representatives would not be likely 
to happen immediately, because only about 
one-third of the teacher union contracts 
expire in any given year, and it will take some 
time for potential competitors to prepare to 
challenge NEA/AFT affiliates in representa- 
tion elections. Nonetheless, even a relatively 
small number of immediate defections 
might lead to significant changes in the 
NEA/AFT. To forestall massive defections, 
the NEA/AFT might have to lower their dues, 
move away from their close ties to the 
Democratic party, moderate their hard-core 
left agenda, and reduce their contributions 
and commitments to organizations that pra 
mote it. These projections are admittedly 
speculative; perhaps neutrality about the 
effects makes more sense, but it is difficult to 
see how competition could fail to have some 
of those effects. 

Significantly, one of the reasons for work- 
er reluctance to join unions in the private sec- 
tor is their fear of being subject to union dis- 
cipline. That issue is a quandary for the NEA 
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and AFT. On the one hand, unions are con- 
cerned about the widespread view that they 
are the major obstacles to terminating 
incompetent teachers. On the other hand, if 
they reduce their opposition to teacher ter- 
mination, union membership will likely be 
seen as providing less protection against 
abuse of administrative discretion in dis- 
missals. Of course, the unions will continue 
to recruit some teachers who are afraid that 
nonmembership will cause the union to be 
less resolute in support of their grievances, 
especially challenges to dismissals. There is 
often a drop in union membership among 
teachers who have just achieved tenure. 

The Prospects for Enactment 

Although representation by membership 
organizations is taken for granted in public 
education, requiring service consumers to be 
represented solely by membership organiza- 
tions is the exception, not the rule, with 
respect to professional services. The vast 
majority of the American people do not 
require their professional service providers to 
be membership organizations. In cases where 
the law does impose this requirement, mem- 
bership-based service providers themselves 
promoted the restriction because they want- 
ed protection from competition. The restric- 
tion is always characterized, of course, as pra 
tection for consumers. 

For constitutional reasons, federal labor 
law does not apply to state and local public 
employment. As a result, the bargaining laws 
covering public school teachers are state 
statutes that frequently incorporate language 
from the NLRA. In that connection, it should 
be noted that the NLRA authorizes individu- 
als to be designated as exclusive representa- 
tives. Section 2(4) of the act states that “The 
term ‘representative’ includes any individual 
or labor organization.”" True, individuals 
have seldom been designated as the exclusive 
representative in private sector labor relations, 
but there is reason to believe that the enabling 
legislation could materialize in some states. 



One reason is that the political dynamics of 
the proposed legislation would be veiy differ- 
ent from the dynamics of efforts to decertify 
an incumbent NEA/AFT affiliate as the bar- 
gaining agent. The dynamics of decertifica- 
tion involve only teachers, which means that 
the superior resources of the NEA/AFT will be 
decisive in all but a few isolated cases. The rec- 
ommendations in this analysis, however, have 
the potential to weaken this advantage. The 
interest groups that are concerned about 
NEA/AFT support for a hardcore left agenda 
cannot participate effectively in district-by-dis- 
trlct efforts to decertify NEA/AFT affiliates, 
but they can support legislation that would 
render it easier for teachers to decertify 
NEA/AFT affiliates everywhere in a state. 
Consequently, the proposd should receive the 
support of a variety of interest groups and 
organizations that are bystanders on teacher 
representation issues at the present time. 

Of course, the NEA/AFT may be as suc- 
cessful in persuading teachers that real 
teacher choice of representation is bad for 
teachers; after all, the unions have persuaded 
many parents that real parental choice of 
schools is undesirable. Perhaps they would be 
successful in making such an argument, but 
the proposal provides the independent 
teacher organizations in the bargaining law 
states a platform on which they could 
become a much more serious threat to the 
NEA/AFT. Opening teacher representation 
to competition would enable the indepen- 
dent teacher organizations to maintain their 
emphasis on professionalism while turning 
the representation issue to their advantage. 
Actually, even under the existing statutes, the 
independent teacher organizations could ini- 
tiate a representation election armed with 
three or four proposals from parties seeking 
to represent teachers at a small fraction of 
the amount that teachers pay in dues and 
agency fees to their incumbent exclusive rep- 
resentatives. The Independent organizations 
could combine those proposals with the 
commitment to allow everyone in the bar- 
gaining unit the right to vote on the selection 
of the negotiators, their fee schedules, and 
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contract ratification. In doing so, the inde- 
pendent organizations could credibly argue 
that not only will teachers receive better bar- 
gaining services at a lower cost, but their 
organization will be free to focus on profes- 
sional development and better service. The 
independent organizations would require 
dues to be viable, but their dues plus any fees 
for representation services would still be 
much lower than teacher union dues. 

One additional point on teacher support 
for the proposal merits notice. For more than 
half a century, union ideologues have visual- 
ized unions as participatory democracies 
that generate worker support for a host of 
noble causes with only tenuous connections, 
if any, to workplace issues. Although teachers 
would remain free to support unions that 
embrace these ideals, most teachers, like 
most union members generally, do not 
regard unions as instruments of social 
change. The less relevant a union activity is to 
the material interests of union members, the 
less member interest and participation in 
union affairs. This is not a criticism of union 
members or an assertion of their lack of 
interest in broad policy issues. Most union 
members simply do not regard their union as 
the organization or institution best able to 
deal with their non-job-related concerns. A 
reform that is based on a more realistic view 
of the union role might achieve a surprising 
level of support from teachers who are reluc- 
tant to publicize their position on the issue. 

Conclusion 

Teachers would benefit significantly from 
competition in collective bargaining represen- 
tation. These benefits include lower dues, bet- 
ter service, increased choice, and more input in 
the key decisions affecting their employment 
Allowing non-membership organizations, 
solo entrepreneurs, negotiators, lawyers, and 
collective bargaining companies to compete 
with the NEA/AFT for teacher representation 
would create a more powerful consumer role 
for teachers wishing to purchase those ser- 



vices. Introducing competition into teacher 
representation is the best way to ensure that 
unions work for the benefit of teachers. 

Also, considering that the two largest 
teacher unions are the major opponents of 
school choice, diminishing the role and influ- 
ence of the NEA/AFT would contribute to a 
more positive climate for the school choice 
movement. Without unions’ opposition to 
school choice, many more options would be 
available to parents of K-12 children. Parents 
and their children, therefore, would become 
secondary beneficiaries of increased competi- 
tion for teacher representation. 

In Economics 101, we are told that ease of 
entry is the most important requirement for 
a competitive market to emerge. Perhaps if 
we can demonstrate the benefits of competi- 
tion to teachers in their consumer role, they 
will recognize its value to consumers of 
teacher services. Paradoxically, the most 
effective way to achieve school choice for stu- 
dents may turn out to be to provide choice of 
representative for teachers. Most teachers 
aren’t likely to become advocates of a com- 
petitive education industry, but their unions 
may no longer be able to prevent it from 
materializing. 
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